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1. Organisational Profile 

Research ICT Africa (RIA) is an African public interest, digital policy and governance think tank that 
conducts  multidisciplinary research on digital governance, policy and regulation that facilitates 

evidence-based and informed policy making for improved access, use and application of digital 

technologies for social and economic development in Africa. 

Our public-interest research on the digital economy and society responds to national, regional and 
continental needs. It provides relevant stakeholders with the information and analysis required to 
develop flexible and adaptive policies and regulation to  deal with an increasingly complex and 

dynamic digital environment. RIA contributes to the gathering and analysis of data and indicators to 

establish a repository of knowledge for furthering research and digital governance. 

RIA has been commissioned to undertake research, technical assistance and capacity building for 

multilateral agencies such the International Telecommunications Union (ITU), the Commonwealth 
Telecommunications Organisation (CTO), United National Conference on Trade and Development 
(UNCTAD) and United Nations Department of Social and Economic Affairs (UNDESA), the African 

Development Bank, the World Bank and the European Bank for Reconstruction and Development. It 

has provided technical assistance to the Governments of Mauritius, Malawi, Mozambique, Namibia, 
Uganda and Zambia. In South Africa RIA has worked with the Presidency (over several 

administrations), Treasury, the Department of Communications and Digital Technologies, 
Department of Trade and Industry, the Competition Commission and ICASA. 

RIA welcomes the opportunity to comment on the Competition Commission's  approach to regulating 

competition in the digital economy. Our main submission relates to the Commission’s approach to 

both competition law and broader regulatory challenges that arise in the digital era. This research 

underlying this submission is undertaken independently, but funded by the Canadian Independent 

Development Research Centre.  

2. Background 

Digitisation on a global scale has been a defining characteristic of socio-economic development in 

the 21st century. Although the  digital economy has been a point of policy reference since the turn of 

the millennium in reference to the emergence of e-commerce and e-government services - business 

to consumer (B2C), business to government (B2G), and business to business (B2B) -  it now describes 

more broadly the contemporary economy. Characaterised by  global trends of digitalisation and 

‘datafication’ it impacts every aspect of social and economic activity.  

Established technologies that led to the development of the Internet and ultra-highspeed broadband 

networks have been augmented over the last decade by ‘Over-The-Top’ (OTT) services (such as social 

networks), and the Internet of Things (IOT), able to remotely measure, monitor and record 

information. With the emergence of advanced technologies merging the physical and digital realms, 

artificial intelligence (AI) and machine-learning technologies enable the collection, use and analysis 

of vast amounts of digital data arising from personal, social and business online activities. 

The digitalisation of production is transforming the structure of the world economy. From a business 

perspective, the transformation of all sectors and markets through digitalisation can foster the 

production of higher quality goods and services at reduced costs through better coordination of 

efficiencies and optimisation across supply chains. These changes can be seen in primary areas of 

production including: the digitalisation and integration of supply chains, design, additive 

manufacturing, such as 3D printing, and customisation. This reduces production times for the ‘mass 

customisation’ of products, and e-commerce, online search and social media platforms that have 
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opened up new channels to consumers for larger corporation but also smaller, more informal 

enterprises (Barnes, Black and Roberts  2019). 

It  has also created entirely new business models and modes of value creation involving 

‘platformisation’ (UNCTAD, 2019). Platforms facilitate transactions and networking as well as 

information exchange. Importantly, these services can lower costs of companies (and government) - 

whether software, security, or platforms themselves – because they need only pay only for what they 

use. Aspects of this globalised digital economy are sometimes referred to as the ‘platform’, ‘gig’ or 

‘sharing’ economy, because of the reduction of costs through shared services, both in production and 

consumption (such as in Uber vehicles or Airbnb homes). The advanced technologies used to offer 

many of these services are based on large scale data collection and new forms of production such as 

AI, machine learning and advanced robotics and are sometimes referred to as the ‘Fourth Industrial 

Revolution’ (4IR).  

But these development are better understood as part of the broader and fast-changing processes of 

digitalisation and ‘datafication’ that characterise the contemporary global economy. Some of these 

developments have been evolutionary and some disruptive. They have all been highly uneven. Today, 

information generation, processing, and transmission critically define who benefits from the 

transformative potential of digitalisation. Global platforms have been the major beneficiaries and 

creators of the new value created by these processes. Their dominance of markets through the 

control of data, as well as their capacity to create and capture value, have resulted in a handful of 

companies concentrated and consolidated in a very few countries (UNCTAD 2019). How countries 

prepare themselves both to harness the benefits of these process and to prevent known harms and 

mitigate associated risks, will determine the competitiveness, indeed survival, in an increasingly 

globalised and digitised economy.  

3. South African Context 

For this reason RIA particularly supports  the Commission’s location of the digital economy in the 

context of South Africa’s triple scourge of inequality, unemployment and poverty and ensuring that 

digitalisation which underpins a modern economy is inclusive and equitable and contributes to 

shared prosperity. Particularly, it cites the need to balance inclusivity with the desire to maintain 

innovation; the tendency toward concentration arising from first mover advantage, data 

accumulation and network effects, and the need to prevent these outcomes before they are too 

difficult to reverse. This may require different policy interventions for dominant global players and 

local players and may require trade-offs in digital industrial policy between the role of domestic 

players that serve as digital champions both locally and on the continent, and their own dominance 

in those markets and late entrant, minor position in global markets. 

Whether countries and regions are able to create the conditions for the exploitation of these 

processes of digitalisation and datafication to create added value, increase efficiency and 

productivity, create new jobs, maximise revenue generating trade and taxation, will depend on the 

policies adopted and implemented. “Harnessing its potential for the many, and not just the few, 

requires creative thinking and policy experimentation” (UNCTAD 2019:1). While it will present 

challenges at different levels of government, its globalised nature will nevertheless require greater 

global cooperation to overcome many of them. These challenges highlight the need for policymakers 

in developing countries, while viewing digitalisation in the context of global markets and value 

chains, to closely consider the implications of their local contexts where the lack of digital readiness 

will constrain their ability to leverage these new technologies and processes productively.  
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In order to compete in this global market, South Africa will need to prioritise human development, 

particularly education, the development of advanced digital skills for digital production, access to 

finance for start-ups, investment in public access and digitalisation of public systems, development 

of energy and telecommunications infrastructure  and institutional capacity to create a safe and 

trusted cyber realm. These initiatives  will be required to mitigate the risks of rights violations, 

particularly privacy of private information, to employment and wider economic and social 

marginalisation. The digital inclusion of developing countries, and critical sectors within developing 

economies, increases their visibility in the wider value chain ecosystem. This reinforces the need to 

develop domestic and regional responses to global digital conversations and governance. 

This is no longer a single sectoral issue in which anti-competitive behaviour can be dealt with in 

collaboration with a sectoral regulator alone but will require the cooperation of multiple regulators, 

including the communications, information, energy and financial regulators. There is increasing 

acknowledgement of the need for global governance for the realisation of what are essentially 

impure global public goods - internet, data, cybersecurity - at the national level. South Africa and 

other African countries need to ensure participation in progressive global governance reform 

measures, such as global trade and taxation negotiations, to ensure that national interests are 

represented but that the benefits of global actions are realised at the national level.  

ICT infrastructure such as digital telephone networks, mobile phones, internet capability, internet 
servers and fixed broadband, and other technologies, are key drivers of growth in both developed 

and developing nations (Rudra et al 2018). As such, government policies that add to the cost of ICT 

goods and services limit the ICT intensity of an economy. ICT tariffs are one such policy, for instance 
in South Africa import tariffs for smart mobile devices amount to over 30% of the actual price of the 
device, ultimately making them inaccessible to the majority of the population.  

The World Trade Organisation’s Information Technology Agreement (ITA) has played a pivotal role in 
facilitating global trade in ICT products. Participation in the ITA provides an opportunity for 
developing countries to reduce tariffs, thereby lowering the prices for, and expanding consumption 

of, productivity-enhancing ICTs, while deepening countries’ participation in global value 
chains(GVCs)  for the production of ICT goods and services. Moreover, joining the ITA can facilitate 
higher foreign direct investment (FDI) faster technology and innovation diffusion , increased 

economic growth and higher living standards since it allows domestic businesses and households 
access to more affordable and higher-quality ICTs, which are arguably the modern economy’s chief 
drivers of productivity, innovation, and economic growth. (Stephen et al 2017; Xiang et al 2017). 

As shown in Figure 1, however, despite the potential for most African countries to benefit from 
reduced costs of much needed ICT infrastructure they are not part of the ITA. 
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Figure 1: ITA participants 
 

One of the biggest barriers to Internet use in South Africa is the lack of affordable Internet-enabled 
devices and services (Gillwald et al, 2018). South Africa is currently not a signatory to the ITA mainly 
due to misplaced concerns over foregone tariff revenue, but there is empirical evidence that South 

Africa can benefit from joining the ITA as it will boost economic growth and generate tax revenues from 

new economic growth driven by supply-side and demand-side adoption of affordable ICT 
infrastructure. In the 10th year following its accession this growth substantially offsets tariff potential 

revenue loss in the same period. In conclusion, countries that haven’t joined the ITA have, so far, 

missed a significant opportunity for economic growth and development, innovation, and greater levels 
of prosperity(Stephen  et al 2017). 

As a developing country South Africa’s ability to benefit from digital technologies depends on flexibility 

and policy space to design economic, trade and investment rules, and industrial policies, as well as 
national regulatory frameworks that address existing structural inequalities while promoting digital 
infrastructure and digital capacities (UNCTAD, 2018). 

Lastly, as “big data'' becomes more prevalent in production and consumption, and increasingly 

central to domestic competitive advantage (Zuboff, 2018;Srnicek, 2016; Weber, 2017), it also creates 
new forms of inequalities that require a more systematic and interventionist approach. To thrive in a 
data driven economy, developing countries require reliable internet connections, data science skills, 

and online devices. They also require  public provision of open source data for affordable business 
models where all firms have access to new ICT infrastructure and  open source digital data, which is 
one of many crucial enablers required to leverage Artificial Intelligence (AI) to create beneficial 

intelligent transformation across numerous industries. 

Like most ICT goods, big data can improve productivity and it can also exacerbate economic 
inequality due to rent-seeking and scale and network effects that favour large firms and industry 

leaders. The Commission will need to collaborate with multiple stakeholders to ensure that there are 

https://www.tandfonline.com/doi/full/10.1080/00220388.2019.1677886
https://www.tandfonline.com/doi/full/10.1080/00220388.2019.1677886
https://www.tandfonline.com/doi/full/10.1080/00220388.2019.1677886
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policies and regulations in place that capture trade-offs between productivity, innovation and 
competition, and performance versus privacy. 

It is important to stimulate debates on competition and digitalisation in a broader policy context and 

understand where competition intersects with other objectives. The Commission needs to collaborate 

with the DTIC to ensure that the interplay between competition, trade and industrial policies facilitates 
a delicate balance of interests that ultimately allow greater shared prosperity from digital dividends 

(UNCTAD 2019). 

3.1. Regulation of Intangible Assets 

What may be termed intangible assets are key components of businesses in the digital economy. 

These include intangibles that fit into traditional categories of intellectual property, patents and 

copyright. But increasingly firms seek to control knowledge goods that don’t fit well into traditional 

intellectual property; particularly data and algorithms. In South African law algorithms are excluded 

from copyright and patent. An assemblage of data may receive some copyright protection for the 

arrangement of the data but not for the data itself. These dynamics are illustrated by the recent case 

of Discovery Ltd and Others v Liberty Group Ltd [2020] ZAGPJHC 67; [2020] (15 April 2020) in which one  

insurance company sought to use metadata (a “Wellness Score”) from the health data of members of 

a medical aid in the same group to discount life insurance but to use trademark preventing a 

competitor from using that metadata for the same purpose. The court ruled that the health data 

belonged to the members and not the medical aid. The court refused to prohibit the competing 

insurance company from using the metadata as that would “encourage monopolistic control by a 

group of companies in the insurance industry”. Control of data, algorithms and API’ can prevent or 

reduce competition and they may thus constitute essential facilities. Firms may seek to insulate 

intangibles from competition regulation through section 10(4). Such claims should be scrutinised to 

ascertain whether the intangibles are indeed within the category of intellectual property claimed and, 

if so, whether the intellectual property right properly construed requires exemption. 

Technical standards in which competitors agree on standards to enable interoperability and cross-

license patents to enable implementation of the standard may increase efficiencies but can constitute 

a barrier to entry by new innovators. The terms of licensing attached to the standard determine the 

extent to which the standard may be anti-competitive; open licences enable market entry while 

FRAND licensing may in practise inhibit it. 

3.2. Regional Cooperation 

In the context of regional collaboration, South Africa is often poised to be a regional technology hub 

due to the country’s well-established data infrastructure and networks, as well as its dominance and 

proximity in Southern African markets (Malonje, 2019). However, it is important to be aware of factors 

that could undermine investments to create a regional technology hub (data centre, advanced 

manufacturing and innovation zones, start-ups, etc). For instance, from a data governance 

perspective, a unilateral policy approach to data localisation requirements could lead to retaliatory 

protectionism from neighbouring countries. Insufficient protections for foreign data located in South 

Africa, particularly non-personal data, which is not covered by South African data privacy legislation,  

could also hamper regional hub ambitions. South Africa’s attractiveness as a destination for ICT 

http://www.saflii.org/za/cases/ZAGPJHC/2020/67.html
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investments can also be undermined by disruptions in the availability of a stable electricity supply,  

and complementary ICT infrastructure and services such as affordable and reliable broadband. 

Based on the 2019 UNCTAD Report, given that dominant platforms and data-driven online 

marketplaces are global marketplaces, efforts made at a regional level would be more proportional 

with the scale of impact that online platforms have on economies. This means that for developing 

countries, operating from regional trade and economic frameworks not only facilitates intra-regional 

trade and harmonisation, but also ensures larger markets for local and trans-national digital multi-

nationals. Furthermore, security, innovation, consumer protection, trade and competition 

governance at the regional level might be more effective than at the national level when negotiating 

rules for digital trade and dealing with the anti-competitive nature that is inherent in global digital 

platforms. 

However, given the challenges faced in the region, aggressive domestic policy coherence and 

international collaboration is needed to foster the provision of affordable ICT infrastructure and 

services, infrastructure to improve trade logistics and trade facilitation, an interoperable innovation 

ecosystem, and the development and harmonisation of appropriate institutional and regulatory 

frameworks.  

The close connection between digitalisation and the cutting-edge of innovation also suggests an ever 

closer alignment of industrial and trade policy linked to building appropriate innovation systems 

(Ciuriak, 2018). These factors align with support of integration into digitalised value chains, regional 

hubs, and regional markets (Sampath, 2018). Beyond domestic efforts broader regional efforts 

towards industry regulation and industrial policy should evolve towards digital skills building, support 

for infrastructure, and strengthening domestic innovation systems and platform ecosystems. 

Domestic policy alignment and regional collaboration will be necessary to ensure successful 

development of a regional technology hub that balances sufficient protection of personal and non-

personal data, including foreign data stored in South Africa and the flow of data within the region. 

3.3. Global Coordination 

Digital technologies and data are becoming increasingly central to developing economies and will no 

doubt be a central focus of future industrial policy as the activities of dominant technology oligopolies 

are cause for concern for competition law and policy makers, not only because of competition, tax, 

and concentration issues within the technology space, but also their cannibalization of the offline 

market (UNCTAD, 2019). For instance, digitalisation raises societal concerns regarding inequality and 

fairness, generating discontent over ineffective corporate tax rates, individual wealth taxes, trade 

liberalisation and globalisation more generally. 

While it is important to focus on impacts of digitalisation at a national level, due to rapid changes and 

the borderless characteristics of the digital economy, digitalisation represents an evolution with 

increased global, dynamic, and interconnected networks of production. As a result, broader 

international imperatives such as the OECD BEPs framework and WTO E-moratorium should also be 

considered. 

Trade tensions concerning data security and privacy highlight the fragmented global ICT landscape 

and inability of the multilateral trading system to develop greater privacy and data protection rules 

and international compliance frameworks which are needed to currently deal with new digital 

https://www.tandfonline.com/doi/full/10.1080/00220388.2019.1677886
https://www.tandfonline.com/doi/full/10.1080/00220388.2019.1677886
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globalisation growth models.  However, international cooperation efforts are still important avenues 

to navigate the digital economy. But they need to be complemented by dynamic, comprehensive 

domestic policies (including on tax, labour and competition) to ensure that the gains from the global 

digital transition are shared more equitably. 

4. Chapter 1: Digital Economy and Competition Policy 

In section 1.5 on the Digital Economy and Competition Policy the Commission highlights the need to 

approach competition regulation in the digital economy with its novel features, differently from the 

traditional economy. Some of these features cited by the Commission include the speed and 

disruption of technological change and innovation by new entrants that may provide consumer 

benefits. The Commission correctly highlights the need to balance innovation with ensuring equitable 

affordable access to new services and products. The Commission notes the increased domestic and 

international concentration of ownership of digital infrastructures, and the potential barriers to entry 

of new players and negative impact on consumer welfare. It highlights the need for effective access 

regulation, some that has been sorely neglected in the country for more than a decade. Besides 

regulating supply-side constraints the commission correctly notes the demand-side constraints on 

the digital economy, particularly digital skills.  

The Commission also highlights the tendency towards product/service line and conglomerate 

concentration in the digital economy, and the difficulty of reversing this once it is entrenched, as a 

result of first mover advantages from positive network effects of two-sided markets and further 

product development advantages from the  data accumulation. The Commission notes the need for 

competition law to not only consider new theories of harm but also to act proactively against 

entrenchment strategies to keep markets competitive and prevent irreversible concentration, 

together with competition tools to access new assets such as accumulated consumer data. 

But these competition policy and regulatory challenges are not easy dealt with. Much of the literature 

on the  subject that has emerged over the last decade draws on complexity and systems theory, to 

deal with these multifaceted and adaptive international communications systems. Arguing in favour 

of deploying these theories  to deal with contemporary competition challenges Johannes Bauer 

(2014) contends that system perspectives “…direct the analyst's attention to non-linear processes, 

which are often the outcome of indirect feedback effects that amplify and accelerate or reduce and 

slow down processes. Non-linear diffusion processes have been widely used to study the effects of 

policy decisions on the speed of broadband adoption (Gruber & Koutroumpis,2013; Lee, Marcu, & Lee, 

2011). But other forms of non-linearities are relevant as well and observable in highly connected 

network industries.” (Bauer 2014:6) He also highlights the dangers of unintended outcomes of 

instrumental competition and sector regulation, particularly stifling innovation.  

Competition in digital markets is different in some ways from competition in more traditional 

markets. This difference is attributable to characteristics of the digital economy that include - global 

platform-based business models, multi-sided markets, network effects and economies of scale which 

make competition issues more complex (OECD). The consequent increase in competitive pressures 

and the perspective of future market entry force digital platforms to keep on innovating themselves 

(Gorp, 2015). The innovation mechanisms could incorporate acquisitions (mostly of SMEs) and/or 

mergers, which in some cases benefits the end users but in others bears the potential risk of 

competitor elimination or blocking – to the detriment of the consumer. Within the purview of 

competition policy – which is usually backward looking - this prior phenomenon makes deciphering 
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anti-competitive tendencies from normal business strategies difficult, especially in the digital 

economy that involves future markets. 

Therefore, for an adaptive competition policy, competition authorities will need to first assess the 

plausibility of competition policy instruments in addressing an identified competition problem. The 

overall objective in this regard is usually to maximise consumer welfare in priority over economic 

efficiency (Jones & Sufrin, 2016). However, this assessment should consider the specific 

characteristics of the contextual digital market. The next challenge is the definition of the market 

whose boundaries are dynamic and therefore must be endogenously redefined in the digital market 

(as a function of firm behaviour and business models, rather than as a static concept), unlike in the 

traditional economy. This complex process demands a review of the instrumental regulations and 

tools applied by the competition authority in realistically determining the intensity of competition 

and market power dynamics, especially considering zero-rated digital services and the 

interdependencies between multiple platforms in a multi-sided market. 

New digital platforms and services should likewise not be subject to competition regulation based on 

static efficiency models used traditionally but rather dynamic efficiency models. Yet, as Bauer (2014:1) 

points out, while supporting investment and innovation has moved to the forefront of the policy 

agenda, “…knowledge of the conditions that facilitate investment and innovation in technologically 

dynamic sectors is less robust than traditional regulation under static or steady-state technology”. 

Reconciling mainstream regulatory theory to ensure competition regulation prioritising consumer 

welfare outcomes with the dynamic aspects of innovation is challenging for sectoral silos.  

Bauer identifies three interwoven developments during the past decades that have fundamentally 

altered production and use of Internet based services and affected investment and innovation 

outcomes: 

●  the evolution of communication networks from specialised infrastructures to general purpose 

platforms capable of supporting a broad range of applications and services;  

● ubiquitous connectivity at increasing speeds in combination with more powerful fixed and 

mobile devices; and 

●  advances in computing power and the adoption of modular system architectures.  

The combined effect of these processes is the production of digital services and applications with 

multiple factor combinations at often radically different costs. “The resulting greater plasticity allows 

new, non-traditional players to enter the market and hence significantly alters patterns of 

competition... The greatly expanded  opportunities of innovation opened up by digital technology and 

the accelerated pace at which it is being explored, referred to as generativity, has direct consequences 

for the intensity and dynamics of competition” (Bauer 2014:2). Generally in public policy and 

regulation there is, as a result, a lack of alignment between the economic and technological basis of a 

sector and a lag in the principles that should be informing its governance. There is also little 

consensus on the appropriate courses of action. “The  implications of the changed economic and 

technological conditions of information and communication industries for communications policy. 

Particularly the plasticity and generativity of digital production technologies raise interesting new 

challenges. A growing body of research on network industries suggests that to be effective policy 

needs to be aligned with the technological conditions of the system to be governed (see Künneke, 

Groenewegen, & Ménard, 2010).” (Bauer 2014:2 ) 
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5.  Chapter 2: Digital Platforms 

Bauer (2014) identifies three benefits of a platform perspective that may be pertinent to the 

Commission’s correct identification of platforms as central to digital economy. The first is that it 

provides a fresh take on forms of structural regulation. Since the shift from retail to wholesale 

regulation that started during the 1990s, network operators have typically been treated as input 

providers. This is evidenced in measures such as the vertical separation of networks and services 

(Cave, 2006), MVNO and other open platform requirements (Banerjee & Dippon, 2009), and net 

neutrality (Bauer & Obar, 2014). The economics of platform markets clarifies that input provision is 

but one type of intermediation in network markets besides operating as a reseller and a multi-sided 

platform (Hagiu & Wright, 2011).” (Bauer 2014:4) 

A second lesson emanates from the analysis of interdependent markets offered by platform 

economics. Multi-sided platform players optimise profits by looking at all related market sides 

simultaneously. Given the pervasive presence of high fixed and low incremental costs, platforms will 

need to differentiate service quality and prices. “Unlike in textbook competitive markets, prices in 

multi-sided platform markets will typically not be in a well-defined relationship with the incremental 

costs. Platform providers may charge prices from both market sides or only from one side. 

Consequently, mark-ups and profit margins may vary considerably. Regulatory policies constraining 

the ability of platform providers to vary and optimise prices across all market sides, such as a 

prohibition of certain types of pricing plans like data caps, will affect experimentation, innovation, 

and potential efficiency gains associated with platform markets” (Bauer 2014:5). 

“A third lesson for public policy is related to the asymmetric treatment of players with market power. 

Since firms in platform markets are subject to threats from a wider range of players, a strong market 

position is more vulnerable and contestable than in other settings. Nonetheless, one cannot derive 

from platform economics that markets always work. Even though it may be more difficult to assess 

accurately, market power continues to be an issue.” (Evans & Schmalensee, 2007) 

5.1. Fintech 

With regard to the inclusion of Discovery within the consideration of fintech in section 2.4 of the 

Commission report, consideration should be given specifically to how Discovery is leveraging personal 

data from services it provided outside of financial markets, to launch its financial products. Whilst 

from a data protection perspective consideration of minimisation and further processing limitations 

will be a reality for considering Discovery’s data management practices in future, inclusion of 

Discovery as an example of digital business practice should emphasise the centrality of the personal 

data of their customers (which extends to special personal information in the form of health data) in 

this leveraging. 

6. Chapter 3: Competition Law in Digital Markets 

6.1. Comments on section 3.1 – Mergers 

The inclusion of data as an attribute for consideration within the context of mergers, as exemplified in 

the MIH/WeBuyCars decision, is a commendable acknowledgement of the reality of competition in the 

digital economy. However, looking forward, the complexity of interoperability or portability will need 

detailed considerations. The ability of databases between businesses to be ‘easily combined’ is not in 

fact a reality (Nicholas & Weinberg, 2019; Swire & Lagos, 2013). While the risk of such mergers may be 

enough, certainly over time the Competition Commission may need to ensure an expansion of the in-
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house capacity to determine the realities of data ‘merging’ if citing as a ground within a merger 

acquisition.  

A market in which there are only a few providers may appear economically efficient but results in a 

vulnerable network. For example, a small number of credit score companies will massively increase the 

incentives of cyber-criminals to target them, and if an attack succeeds a large portion of the population 
will be exposed. The effect of a merger on the stability and vulnerability of the network at multiple layers 

must be included in the public interest assessment of potential mergers. 

In considering the role of data in terms fostering barriers to market entry which may be relevant in the 

consideration, they are noted to be (Mitretodis & Euper, 2019): 

1. access to a large amount and variety of data, which can generate economies of scale that 

allow for innovative products or services that in addition create significant economic value for 

consumers; 

2. access to data can create barriers in terms of switching costs. For example, consumers may 

find it difficult to transfer from one platform to another competing platform. Dominant firms 

in the market may take steps to increase switching costs for customers to prevent them from 

switching products; and 

3. network effects exist when the value or benefit from using a product increases with the 

number of users.  

These three potential barriers may be the natural assessment criteria for considering the role of data 

within a merger as a form of ‘harm’, in expansion of the questions posed by the EU on page 32 (these 

of course are also relevant to the later considerations in this section of the Report on ‘Market 

Dominance’ and is referenced therein). 

In European markets, the Competition Commission made clear in the LinkedIn/Microsoft merger that 

the consumer choice in privacy protection was an important parameter for considering competition 

between professional social networks (Bakhoum et al., 2018). In South Africa’s context, there is an 

even broader role for the public interest in considering competition questions and while this should 

be informed by data from a consumer perspective, it needs to be balanced in considering both data 

privacy and access imperatives, but also with an appreciation for the complex nature of data and its 

role in the economy. 

6.2. Comments on section 3.2 - Cartel Conduct 

In brief, the inclusion of big data and algorithms as not just a particular form of risk in relation to cartel 

behaviour, but also as a tool that – if harnessed properly – could challenge cartel behaviour 
(International Competition Network, 2020) is commendable. This is consistent with emerging best 

practice on competition and big data.  

6.3. Section 3.3 - Market Conduct and the Abuse of Dominance 

Historically, the remit of regulation has focused on market power in access markets. Bauer (2014) 

points out that In the broader ICT system market power may reside in complementary markets as 
well, including search and access to content. He contends that despite these activities being subject 
to competition law “…this bifurcated approach creates an asymmetry among players that does not 

have a strong rationale in economic theory (Eisenach, 2012)…In dynamically evolving markets, a 
more symmetric approach will often be superior. However, this does not necessarily imply that 
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regulation should be replaced with antitrust oversight as many have asserted, but it could also call for 
the expansion of regulation so that all players in a certain type of activity are covered.” (Bauer 2014:5) 

As highlighted above in relation to data governance and competition more generally, dominant 

platforms preventing data portability of ‘contractors’ and users represents  potential abuse of 

dominance. While the European Union’s General Data Protection Regulations provide a broad right to 
data portability, South Africa’s does not (De Hert et al., 2018). This may in fact be a consideration 

better placed within a competition frame, not least of all because some of the criticisms of the EU’s 
right is that it is uniform, and not first considered by establishing whether or not a dominant market 
power exists (Swire & Lagos, 2013). 

As we have mentioned frequently, there are practical challenges to facilitating data portability (and 

prescribing it) (Rinehart, 2020; Swire & Lagos, 2013). However, if we consider consumer welfare 
aspects of market dominance outside of just pricing, the Competition Commission should differently 
explore the remits of interoperability and data portability in the context of abuse of dominant 

positioning. Moving forward this will become especially important as a consideration for facilitating 
domestic competition in relation to Artificial Intelligence, which relies on big data sets – and it is this 

inability to access big data that has been a partial inhibitor (in conjunction with ineffective innovation 

policy) to the growth of local capacity. Data portability is not to be considered as a direct response to 
that challenge, but it is worth considering as additional policy support of the phenomenon in 

response to market dominance.  

With the lack of institutional endowments in South Africa and other developing countries RIA strongly 
endorses the proposed amendment to the South African law that would reverse the onus on dominant 

firms of demonstrating harm from potentially exclusionary practices and place it on the Commission as 
proposed in the European Union report. This would result in dominant firms having to demonstrate why 

particular conduct is net efficiency-enhancing and not restrictive of new entry. (European Commission 
DG-Comp 2019) 

6.4. Datafication /Data Protection Considerations 

In section 3.3.3 the Commission’s report references the early stage consideration of digital market 
regulation in the UK where the need to move beyond traditional competition tools to more forward 
looking ones has been acknowledged. The UK proposes limiting the anti-competitive behaviour of 

dominant platforms before they cannot be undone while reducing structural barriers that currently 
hinder effective competition. 

Data in this context is the critical asset and the report references the UK’s proposal around open 

standards for data. Specifically, reference is made to the importance from a competitive perspective 
of consumers being able to move their data across digital services, but equally important is the ability 
of workers to do so. This impacts not only on the competition environment but also on the labour 

rights of platform workers. Allowing them to shift their portfolios across competing platforms 
supports market entry and competitiveness within the market to challenge the dominance of 

platforms, with likely positive labour and consumer welfare outcomes. 

Treating data as a public good (if currently impure) in that it is non-rivalrous (at the technical level, it 

is infinitely usable without detracting from another person’s ability to use it) (Jones & Tonetti, 2020) 
enables the regulation of access to and standardisation of it to make it not excludable, as it currently 
is. Yet, importantly for understanding data within the context of competition, data is not simply 

portable in a way that can facilitate scale effects easily between firms (Rinehart, 2020). While 

portability remains a key lever for facilitating competition, and consumer benefit, the realities are not 
yet definitively beneficial (Mitretodis & Euper, 2019; Rinehart, 2020). Outside of interoperability issues 

this changes in the nature of big data collection means that data portability implicates other users' 
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privacy (Nicholas & Weinberg, 2019). This issue of the collective nature of privacy harms extends 
beyond portability (Tisne, 2020), and is an important caveat to considerations of understanding the 
competitive nature of the data environment. Yet, the economics of privacy are difficult to determine 

because of its contextual and inter-temporal nature, making an effort to weight it as a specific type of 

economic (rather than rights) harm difficult to consider within a competition environment (Acquisti et 
al., 2016).   

While some posit solutions on personal data ownership as a mechanism for expanding the flow of 
data for increased competitive advancement due its non-rivalrous nature (Jones & Tonetti, 2020), 
there are tensions with the current legislation in South Africa. While the Protection of Personal Data 
Act technically bestows personal data ownership on the data subject, the South African copyright law 

also give limited copyright over the arrangement of databases. 

It is the collective nature of data collection that, in turn, actually drives economic value for firms – big 
data is the source of the anti-competitive dominance of the Google Amazon Facebook Apple Microsoft 

(GAFAM) and Baidu, Alibaba, Tencent, Xiaomi (BATX) companies (Thieulin, 2019), alongside the 
capacity to interpret that data, but also (to a degree) to sell it on (Noble, n.d.). Yet data brokerage is 

increasingly secondary to the economic value that dominating firms can extract from interpreting that 

data and feeding it into their own product and service design, resulting in economies of scale 
(Martinez, 2019; Mitretodis & Euper, 2019). There is thus an incentive to try to exercise exclusive 

control over data even though it is non-rivalrous. 

In relation to the comment on big data and data as the new oil, seen on page 23, whilst this is a 
commonly used phrase as a marker of value (and power), it is worth excluding these forms of 

referencing in seeking to conceptualise approaches to data. Unlike oil, as indicated, adaptations of 
Ostrom’s work highlight how data is a public good, generally non-rivalrous and non-excludable 

(Rinehart, 2020). Unlike oil, it is not a finite resource (and hopefully not subject to the resource curse 
that has plagued developing countries). This non-excludability, means the proprietary approaches to 
data (highlighted in the preceding paragraph of the report) are actually undermined by its nature, 

rather than promoted by its nature (Stapp, 2019). In the context of seeking to devise appropriate 

policy responses, it is best to exclude the analogy and rather locate it conceptually as (impure) public 
good for resource allocation purposes.  

7. Chapter 4: Regulatory issues in the Digital Economy 

7.1. Section 3.3.1 - Data Privacy 

Certainly, a key requirement demand of both the realities of the digital economy, as well as the 

merging of public and private sector interests in relation to data practices, necessitates not just a 

strong focus on Regulators but coordination and collaboration between those Regulators. There are 

opportunities for the Competition Commission to expand its capacity in relation to merger or 

dominant position questions on data through direct collaboration with the Office of the Information 

Regulator as it has co-jurisdictional agreements with ICASA. It is worthwhile highlighting within the 

report that this is a specific collaboration to be pursued. 

Instead, competition regulation and data protection are far more complimentary. It should be 

highlighted that sound data governance practices contribute to reaping the positive benefits of data 

in the digital economy. Data subject rights that are enforceable allow data subjects to actively 

participate in ensuring the integrity of data being used by companies, enhancing the value of that 

data for providing services and expanding on the positive innovation benefits the Competition 

Commission is hoping to promote. And, of course, sound data practices improve the trust 

environment between data subject and data processor; and between consumer and business (much 
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of the future of value in technology is in fact being punted within its ability to contribute to the ‘trust 

economy’ as the emerging market frontier). (Future Today Institute, 2020).  

Some suggest there is a conflict between privacy and competition in mergers as competition will 

‘prefer’ maximising data sharing, and privacy advocates will ‘prefer’ limiting data sharing (Bakhoum 

et al., 2018). Yet, as your Report so rightly points out, this conflict is fallacious – and is readily apparent 

as untrue when one takes a data subject and consumer-centred view of data protection and 

competition, as your Report does.  

7.2. Section  3.3.2 - Data Sovereignty 

It is highly commendable that the report promotes the idea that data sovereignty in fact directly 

implicates the data practices of governments themselves. It is vital that strong data governance 

frameworks are implemented by the state itself that are not just compliant with POPIA but go above 

and beyond to serve as examples of best practice of data processing. This will require a dramatic 

capacity improvement within government itself in relation to digital practices, but this is nevertheless 

a priority as a sound foundation for the e-government services that would help improve the 

competition environment more broadly (as your paper highlights later under 3.5). This again 

highlights the important role Regulators play as agents with oversight into economic activity, which 

cuts across public and private sector responsibilities (a demonstration of this can be seen, for 

instance, in the SASSA-CPS debacle).  

We support the position taken by the Report that sees data sovereignty as primarily being about first 

ensuring sound data governance practices, prior to any considerations of forms of data localisation 

practices.  

7.3. Section  3.4 - Industrial Policy in the Digital Economy 

A significant lacuna in the report, which connects to appreciating the role of data within the digital 

economy, is the failure to acknowledge the importance of open government (and other) data in 

fostering a competitive digital economy. The Report itself notes on page 16 that digital technologies 

can ‘reduce’ information asymmetry, which actually fosters a competitive environment. Yet there is 

insufficient attention paid to the role of enabling data access outside direct data subject rights, 

alongside enabling data protection. 

The benefits of the active promotion of open government data within digital industrial policy include 

reducing market entry barriers for small to medium size enterprises, and minimising the risk of first-

mover advantage (both important harms of consideration within the digital economy) (OECD, 2019). 

These associate to the non-excludable nature of data (a quality which is always caveated by the reality 

that it can be rendered excludable through intervention such as copyright, etc.). 

The South Africa Department of Trade and Industry have noted that a central dynamic of data in this 

digital economy required acknowledging the need for “…a clearly defined set of policies on data 

ownership, data quality, data categorisation and anonymity” (Barnes et al., 2019). That this should 

include policies related to open data is further supported by this Report’s focus in 3.5 on ‘Digitalising 

Government Services’, an act greatly forwarded by good open data policies that promote 

interoperability of data, and proactive intra-governmental sharing practices (OECD, 2019).  

Within a competition environment it may be true that the promotion of open government data may 

depend on identifying instances of market failure i.e., where private data of public interest is subject 

to under-provision due to antitrust issues or coordination failures, but this conservative caution is 
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worth considering within the South African context where there is there is a dearth of open 

government data of good quality, coupled with a lack of overarching national open government data 

policy (Borsenberger et al., 2019). 

Another tension in digital industrial policy and competition policy raised above is the differing 

dominance of national players in domestic and international markets. This is referred to in the 

Commission’s identification of support for national champions through industrial policy in its call on 

page 53 for a cross-cutting digital strategy. This may require different policy interventions for 

dominant global players and local players and may require trade-offs in digital industrial policy 

between the role of domestic players that serve as digital champions both locally and on the 

continent, and their own dominance in those markets and late entrant, minor position in global 

markets.   

7.4. Section  3.7 Prioritisation for Maximum Effectiveness 

The prioritisation of fintech, particularly the active expansion and enabling of social entrepreneurship 

and civic technology is a strategic decision for the country. There are many existing small-scale 

initiatives in this area that could be fostered alongside fintech. Of course, it the context of digital 

inequality and uneven financial inclusion, needs to be acknowledged, as is the likelihood of more 

resourced individuals, start ups and firms to respond to this.  

But in terms of regulatory issues within fintech services it is worthwhile including reference within the 

Report to the intention to develop ‘regulatory sandboxes’ on fintech as being promoted by the 

Intergovernmental Fintech Working Group (Maeer-Mia & Vlok, 2020). These initiatives  are a direct 

response to criticisms of ‘over’ data regulation that sectors fear may constrain innovation but that 

seek not to detracting from strong basic standards of data governance for the digital economy.  

8. Broader Economic Challenges  

The accelerated digital transition has sector-wide disruptions that challenge existing competition 

policy frameworks, not only in terms of telecommunications policy—digitalisation also leads to 

challenging interplays between privacy, data protection, tax, innovation, sustainability, and 

competition policies, to name a few. The rules of engagement and enforcement in the digital 

economy are different from  traditional competition policy and regulation and require a transversal 

dynamic framework guided by  multi-stakeholder considerations. 

Due to the evolving nature of the digital economy and its economy wide disruption, an appropriate 

digital competition policy and regulatory framework will need to be comprehensive i.e., across a 

sector and potentially also include regulation that impacts ancillary digital economy goods and  

services in sectors such as energy and electricity, transportation and logistics, and electronic waste 

recycling, among others. Furthermore, to navigate the fast-paced emergence and development of 

innovative technologies and business models, the Competition Commission of South Africa (CCSA)  

will also need to adopt an experimental, adaptive and innovative strategy that facilitates market-

testing. This approach will enable authorities to simultaneously maintain the ongoing review of 

regulations that can be quickly adjusted should new risks arise. 

Furthermore, the digital transformation is changing the world faster than many rules and regulations 

have evolved, reviewing existing competition regulations in the digital era should be  a high priority. 



Research ICT Africa  Submisson on Competition in the Digital Economy 

October 2020                                                                                                                                                                                                              
17 

In addition, due to the unpredictability of the future, a  flexible progressive transversal approach may 

be particularly appropriate during such reviews. 

 

Beyond policy instruments which resemble previous industrial policy, the digital economy requires  

adapting well-established approaches to industrial policies that shape competition, including 

domestic licencing rules, localisation rules and partnership requirements  with  the creation of  a 

unique set of policy tools regarding data blocking, data localisation, data protection frameworks, 

source code and algorithmic transparency, which could play a key role in allowing economies to keep 

up with the frontier productivity levels and harness the full potential of digital technologies for 

stronger growth that benefits all (UNCTAD, 2018). 

Competition Regulation in Digital Trade and Industrialisation 

  
The highly controversial zero-rating practices by MVO’s on social networking apps such as 

Whatsapp or Facebook unearths the tensions between different public policy objectives of 

affordable access and protection of local start-ups or local operators from dominant international 
platforms, and the changing dimensions of competition in the interplay between consumers, 

operators and platform providers. Zero-rating of social networking platforms such as Freebasics 

highlight the potentially negative unintended consequences that can arise from instrumentally 
regulating complex, adaptive systems that today drive innovation within the information and 
communications technology (ICT) ecosystem in Africa.  

A user of zero-rated Wikipedia Zero via an African MNO, for example, has unlimited, no-cost access 
to everything in the online encyclopaedia. Providing this kind of free access to popular, useful 
content and services is preferable, from an access-to-information and access-to-knowledge 

perspective, to practices that restrict access or prevent access entirely. Such zero-rated access also 
has the potential to drive demand for general-purpose mobile Internet access that can, in turn, 
stimulate demand for paid MNO data services and fund investment in infrastructure. 

Zero-rating is not a new phenomenon.  
Zero-rating and other discounting practices have been present for as long as liberalised mobile 
telecommunications markets have existed. Zero-rating is viewed by some as fostering 

discrimination among providers of online content and content applications in ways that may skew 

incentives for low-income/poor subscribers such that users may choose to access the “free” 
services of identified partners instead of the services of competing providers. And, to some 

advocates, such preferential treatment challenges fundamental principles of net neutrality. Net 

neutrality advocates  argue  that zero-rated services such as Facebook’s Free Basics (formerly 
Internet.org) create “walled gardens” that limit access to, and use of, the “free and open” Internet. 
However, if  the  limited data  provided by Facebook (2015) are accurate indications, it may be that 

zero-rated services provide, to some extent, a gateway to the open Internet. Facebook claims that 

50% of Internet.org/Free Basics users move on to use some paid data service within a month of 

using the free service for the first time (Internet.org, 2015a). 

Another critique of zero-rating is that it can constitute an anti-competitive practice in the 
application development market. The argument is that zero-rated services create barriers to entry 
for emergent developers of apps and platforms who struggle to compete against globally dominant 
apps and platforms that are zero-rated. The result, it is argued, is an increasingly un-level playing 

field under conditions that are already unfavourable, even without zero-rating, to small and/or 

localised players. There appears to have  been some effort  to address this problem by Facebook, 

through its inclusion in Free Basics of local apps of public interest – e.g., health, local news, and 

culture apps (Access, 2014; Access, 2015; EFF, 2016; Public Knowledge, 2015). And it must be 
acknowledged that social networking platforms, Facebook in particular, are the main drivers of 
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Internet take-up on the African continent –  apparently regardless of whether or not the platforms 
are zero-rated (Stork et al., 2013). 
In our view, a key weakness of the net-neutrality critique of zero-rating in the African mobile 

Internet context is that it prioritises the  technical principle of network neutrality over other key 

public interest principles such as universality and equity (i.e., equity of content access; not equity of 
technical service provision in this context).  

Born in the rich world, the net-neutrality principle was initially – and is still – applied to ensuring 
equivalent technical quality of service to everyone who accesses the Internet. Equivalent technical  
quality of service is ensured by preventing Internet providers from practicing positive pricing 
discrimination in their network management, i.e., from giving superior bandwidth to content from 

providers willing to pay a premium for a higher quality of service. In the African MNO context, 

applying the net-neutrality principle to zero-rating could affect entry to, and use of, the Internet.  
This is because, in African countries where affordable access is the main  factor inhibiting Internet 

take-up, and where even cost-based prices may be unaffordable to many, zero-rated services may 
provide access to the Internet that would not otherwise be acquired. In addition, the net-neutrality 

critique of zero-rating in the mobile prepaid environment tends to conflate different potential 

competitive outcomes for the diverse players/elements in that environment. 

Our contention is that in the African context, where it is the mobile market that is providing access 
for the majority of Internet users, regulators should not prohibit the zero-rating of products when  

the zero-rating is found to be competition-enhancing, i.e., zero-rating should be allowed to the 
extent that it does not establish or entrench anti- competitive practices or long-term dominance in 
a market.  
When found to have anti-competitive outcomes, African MNO zero-rating practices should be 

subjected to policy and regulatory remedies to address the outcomes at the level at which they 
occur, i.e., in relation to the relevant player/ element. Anti-competitive outcomes generated by 
zero-rating should not be addressed via blanket banning, or restrictions that impact several levels, 

because such regulatory actions are likely to result in unintended, unfavourable consequences. 
Detailed understanding, generated by Research ICT Africa (RIA) data collection, of the African 
prepaid mobile market and pricing of MNO products across markets, shows that zero- rating is but 

one of multiple short-term strategies used by operators, particularly late entrants, to grow market 
share. If most users of zero-rated OTT services did not eventually adopt paid data services, it would 
not make sense for the African MNOs that zero-rate services to continue doing so. Although it is 

difficult to determine, there is some indication from the available Facebook data and big data in the 
African prepaid environment that users of free data do in fact migrate to using paid data 
(Internet.org, 2015a). 
Source: Gillwald A, Futter A, Korateng K, Odufuwa F, Walubengo J (2016) Much Ado About Nothing: Zero-rating in the 

African Context, 
https://researchictafrica.net/publications/Other_publications/2016_RIA_Zero-Rating_Policy_Paper_-
_Much_ado_about_nothing.pdf 
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